IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NOS.55 & 56 OF 2018

DISTRICT : KOLHAPUR
SUB.:- Absorption
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ORIGINAL APPLICATION NO.55 OF 2018

Shri Anil Tukaram Mane.

Age : 41 Yrs., Working as Copying Clerk
[Unpaid Candidate] in the Office of
Tahasildar, Tal. Shahawadi,

District : Kolhapur and residing at

A/P, Kolgaon, Tal.: Shahuwadi,

D

District : Kolhapur. ...Applicant

Versus

1. The District Collector. )
Kolhapur and having Office at )
Nagala Park, Kolhapur.

2. The Tahasildar. )
Tal.: Shahuwadi, Dist : Kolhapur )
and having office at A/P Shahuwadi,)
District : Kolhapur.

3. The State of Maharashtra.
Through Principal Secretary,
[Revenue], Revenue & Forest Dept.,
Mantralaya, Mumbai — 400 032.

~— — — —

...Respondents

AND
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ORIGINAL APPLICATION NO.56 OF 2018

Shri Nitinkumar @ Popat Baburao Kamble.)
Age : 43 Yrs., Working as Copying Clerk
[Unpaid Candidate] in the Office of
Tahasildar, Tal. Shahawadi,

)
)
)
District : Kolhapur and residing at )
A/P, Turukwadi, Post : Kotoli, )

).

Tal. : Shahuwadi, District : Kolhapur. ..Applicant
Versus
1. The District Collector & 2 Ors. )...Respondents

Mr. Arvind V. Bandiwadekar, Advocate for Applicants.
Mrs. A.B. Kololgi, Presenting Officer for Respondents.

CORAM ¢ SHRI A.P. KURHEKAR, MEMBER-J

DATE : 19.04.2023
JUDGMENT

1. These two Original Applications were earlier decided by the
Tribunal by order dated 01.03.2021 thereby setting aside the impugned
communication and directions were issued to absorb the Applicants in
terms of G.R. dated 10.03.2005. Review Application No.09 of 2021 filed
by the Government was also dismissed by the Tribunal on 05.08.2021.
Being aggrieved by it, the Respondents have filed Writ Petition Nos.8302
of 2021 and 8303 of 2021 before Hon’ble Court. At the time of hearing of
Writ Petitions before Hon’ble High Court, the Additional Government
Pleader tendered letters dated 13.02.2015 and 17.08.2015 sent by the
Applicants for consideration of Hon’ble High Court stating that those
could not be produced before the Tribunal, but have bearing over the

matter. Hon’ble High Court, therefore, remitted the matter back to the
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Tribunal for decision afresh with direction to the Respondents to produce
the letters along with reply before the Tribunal for decision afresh and
disposed of Writ Petitions by order dated 20.02.2023. It is on this

background, these two O.As are again heard afresh.

2. In O.A, Applicants contend that they joined the post of Unpaid
Copying Clerk on the establishment of Respondent No.2 — Tahasildar,
Shahuwadi w.e.f.15.07.1994. At the relevant time, there was practice to
appoint Unpaid Copying Clerks in Revenue Department for preparing
Certified Copies of the record for issuance to the public and out of
charges payable for the same, the Applicants used to get 70% amount as
remuneration and remaining 30% was to be deposited with the
Government. In 1996, the Government of Maharashtra had taken policy
decision by G.R. dated 22.10.1996 to absorb those Unpaid Copying
Clerks, subject to stipulation mentioned therein and one of the condition
was completion of 10 years’ service as Unpaid Copying Clerk. Since
Applicants have joined the service in1994, they are not entitled to benefit
of G.R. dated 22.10.1996 but continued to work years together. They
used to get 70% of the charges. Thereafter again, considering the
difficulties faced by left out Unpaid Copying Clerks, the Government had
taken another policy decision by G.R. dated 10.03.2005 whereby it was
decided to absorb those Unpaid Copying Clerks who have completed 10

years’ service on the date of issuance of G.R. i.e. on 10.03.2005.

3. The Applicants accordingly made representations on 17.02.2016
and 18.02.2016 to Collector, Kolhapur to absorb them along with
Certificates issued by Tahasildar, Shahuwadi showing that they have
completed 10 years’ service on the date of issuance of G.R. dated
10.03.2005. The Collector called report of Tahasildar, Shahuwadi who
by his letter dated 24.05.2016 informed to the Collector that Applicants
have worked for more than 10 years and are eligible for absorption in

terms of G.R. dated 10.03.2005 and recommended for their absorption.
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4. However, later, Collector, Kolhapur by communication dated
19.08.2016 rejected the claim of the Applicants stating that the Scheme
of absorption of Unpaid Copying Clerks had come to an end in view of
G.R. dated 23.09.2011 and the posts were to be filled-in by regular
recruitment. The Applicants, therefore, made fresh representation on
10.10.2016 pointing out that they are eligible for absorption in terms of
G.R. dated 10.103.2005 and 02.09.2016. Thereon, Collector, Kolhapur
again called report of Tahasildar afresh. That time, the then Tahasildar,
Shahuwadi by his letter dated 20.02.2017 communicated to the Collector
that no record of payment of 70% remuneration to the Applicant and
deposit of 30% charges to the Government is available. It is on the basis
of report of Tahasildar dated 20.03.2017, the Collector by order dated
15.06.2017 rejected the claim of the Applicants for absorption.

5. Being aggrieved by communication dated 15.06.2017, the
Applicants have filed O.A.No.55 and 56 of 2018. In O.As, Respondents
have filed Affidavit-in-reply denying the entitlement of the Applicant for
absorption. In 0.A.No.55/2018, the Applicants also produced Certificates
issued by Tahsildar dated 04.08.1998, 12.05.2001, 25.03.2003,
24.04.2006 and 31.07.2007 which are at Page Nos.32 and 34 of Paper
Book to corroborate report of Tahasildar dated 214.05.2016. Whereas in
0.A.No0.56/2018 also, the Applicant has produced Certificates issued by
Tahasildar dated 04.05.1998 and 02.03.2009 which are at Page Nos.30
and 31 of P.B. in support of letter to Tahasildar dated 24.05.2016. Thus,
it is because of subsequent letter of Tahasildar, Shahuwadi dated
20.03.2017, the claim of Applicants was rejected though earlier, the then
Tahasildar, Shahuwadi by his letter dated 24.05.2016 accepted the claim
of the Applicants for absorption for having worked for more than 10
years on the date of issuance of G.R. dated 10.03.2005 and also
recommended for their absorption. The Tribunal accepted the
Applicants’ contention and allowed the O.As. Review Application was
also dismissed. But now these O.As are again required to be decided

afresh in view of direction given by Hon’ble High Court in Writ Petition
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No.8302/2021 and 8303/2021 decided on 20.02.2023. In Para Nos.4, 5
& 6 of the Order, Hon’ble High Court observed as under :-

6.

“4, The learned counsel for the respondents submits that a report of the
Tahsildar has been relied upon by the Tribunal. The report of the
Tahsildar specifically stated that these respondents have completed 10
years of service and comply with the requirements of the Government
Resolution dated 10" March, 2005. No error has been committed by the
Tribunal.

5. It would appear that the letters dated 13% February, 2015 and 17t
August, 2015 were not before the Tribunal when the Tribunal decided the
matter. Two contrary reports were submitted by the Tahsildar. However,
the State did not produce these letters. These letters may have certain
bearing. Of course, opportunity should be given to the respondents to
explain the same.

6. In light of the fact that the letters would be relevant for
consideration, we set aside the judgment/order passed by the Tribunal
and remit the matter back to the Tribunal for a decision afresh. The
petitioner (State) may produce the said letters and reply by the State to the
said letters before the Tribunal and the Tribunal shall decide the
proceedings on merits in accordance with law after giving opportunity to
the respondents/original applicants to give explanation about the said
letters.”

Accordingly, Respondents have tendered letters dated 13.02.2015

and 17.08.2015 along with additional Affidavit-in-reply which is at Page

Nos.96 and 83 of P.B. respectively. The Applicants have also filed

Rejoinder explaining the contents of letters. The contents of letters are

material which are as under :-

“feetich : 93.2.2099
ufq,
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Alad Slisd 3R,

e foroe 6.0 - 30/2002/9.86.2%0/% -9 [sties 90 A R004 it Frotma® FgHe fewna
femaaa afaferdiesten e Ada g Bvasa ot Stet 3. 3t Aetwt 9 avl ufafedies FuE wE B
3. FeR A Frotera e 3t @t 3 (ferftes) = veren Any@R uE 3R AR AU it I ueaR
oA fasicdl sz,

7t AU By AER = Steltan 3RIA M THUIRd 313, A AR st uRRwed siwia ol
3R,

a8 A & Agecigdes AR wwa Al it = uetaR sauw woena adt & et

e faeary,
TE/ -
(sft. Freltat AR A wises)

7. Before dealing with the letters dated 13.02.2015 and 17.08.2015
which are now produced before me after remand of the matter, let us see
the contents of report of Tahasildar dated 25.05.2016 wherein he
recommended for absorption of the Applicants in terms of G.R. dated
10.03.2005 as well as corroborating Certificates issued by the then
Tahasildars from time to time. Indeed, this aspect is already dealt with
by the Tribunal. The Tribunal in order dated 01.03.2021 concluded that
once Tahasildar, Shahuwadi by his letter dated 24.05.2016 verified the

record and satisfied that the Applicants have worked for more than 10
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years and found them eligible as well as recommended for their
absorption, the claim of the Applicant for absorption could not have been
rejected mechanically on the basis of subsequent report of Tahasildar
dated 20.03.2017. Notably, in report dated 20.03.2017 which was the
only reason for rejecting the claim of the Applicant, all that, Tahasildar
stated that the record of payment of 70% remuneration to the Applicants
is not available. Suffice to say, the claim of the Applicant was rejected
solely on the ground of non-availability of the record. Notably, in report
dated 24.05.2016 issued by Tahasildar, there is specific mention that he
examined the record and also forwarded relevant documents to the
Collector in support of his report, as seen from the contents of the report

dated 24.05.2016.

8. The Applicants also tried to obtain the copies of record availing
provisions of Right to Information Act. However, by letter dated
02.11.2017, they were informed that the record is not available. Suffice
to say, it is because of non-availability of record which might have lost
due to lapse of time, the claim of the Applicant was rejected. Whereas
earlier, Tahasildar by his detailed report dated 24.05.2016 -certified
eligibility of the Applicant for absorption. That report dated 24.05.2016
is completely over-looked by the Collector, Kolhapur. That apart, the
report dated 24.05.2016 is also corroborated by various Certificates
issued by the then Tahasildars from time to time. In O.A.No.55/2018,
the Applicant has produced the Certificates dated 04.08.1998,
12.05.2001, 25.03.2003, 24.04.2006 and 31.07.2007 which is at Page
Nos.30 to 34 of P.B. Whereas, in 0.A.No.56/2018 also, Applicant
produced the Certificates issued by the then Tahasildars dated
04.05.1998 and 02.03.2009 which is at Page Nos.30 and 31 of P.B. Itis
incomprehendible to say that Applicant has managed all these reports
and letters which were issued not by one person, but by the authority in
chair from time to time. The Respondents have not explained about all
these documentary evidence. These documents were issued by the

authority from time to time in discharge of official duties cannot be
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doubted unless Respondents produced the same material to doubt its

veracity or correctness.

9. As stated above, detailed report dated 24.05.2016 which is
identical in both these O.As is the crucial document to tilt the matter in
favour of the Applicant. The report is self-explanatory and contents are

as under :-

“E[% ,
Fretett fSlegiipriam
BICBYR.

fao= - Az fsmndta gt 2ol [ftes ueeR Fenga avEEd.
Jes! - 3UCABSIE 8. HE! AT BRI 931/ 3R3AR/]RR/R09E . 08/08/209¢ = Al W,
FEIe,

3w Aealta FongAr . sifeiet gorR™ AR, A Hlesona, al. AEAE Aistt dziet HRE
EAE AA FEJH q AR Ui 6.0 30/2002/9.56.2%0 § 1 fsties 90/03 /20048 = FrotagER
AzIA THOTARA 90 T FHH Delen HHaA-Aa 21 fetotiae) HE TaHd gl Aot ueraRdt Ho] B
2. A Froegar edaa sfafadt sgua Reis 98/00/9%08 @ 02/03/00R 3R 98 a¥ 3 Al
QEAE A A/ FRTHAS Fetdaa afafertues @ fais 98/00/938 & 02/03/008 3R 99
att 3 Az engaEt At A BRI Fedaa fateidie F3aUE Jar Bett 1. At 90 NN SR
HieaiFe) AEMNAGR BRACRNALY BH DA 3R, HA 008 AAREL HZes UGB HO AABIYR AABS
THAMVGUD SR AAT FAA 3@, A A PR gt Aot e uemr srezasd e
FHAR F3IE IO U M. AR EA AT INUCADSA A .2 3ca AR HHAR Afett AR
Blcht HEERUA A Tt @i 90/03 /2008 FAR AURAM HHet BN HHa JFA AR HRASEA
T A 3RE 8. 3T FHRIA A At AR Detetl HPEU TEAl d [ciues Uere Pl U gid 313.
TWHR! Al FIRID! BT AR SETAT A TS TR Uedtudd [1gir Setet 3. EEan =Aiatt
FHATAH AR DA 3R, et AR BRI AU Delel SR IS THAOUH AR DAt 3.
ALTEDTE g s 3ga ®iet AHE MUH-TRA FAUUR AR DA B, el FWEH F
3RYA el ART TA.TAM. 30 Bl ol et 3RGE R THUS gok Dol 3@, aAd et FRE
Zopoieadt g 30 a ESH ShoRAGRN TR TN Yo ABRISE, MAAE U1 URA SAASEAL JHATOT
SliSeiet 3RIA RAfell FRE! A FST CHATE FE a0 3HE.

T T BPRUH A Hal . Tl HAR AR Hisles Al [l Avitciict TgTar FrRIwmt
B W BRI BEE BT AE. Rt AR 3B GAta 3neened Afda e wdd 31g.”

10. Now coming to the letters dated 13.02.2015 and 17.08.2015. On
the basis of these letters as reproduced above, the learned P.O. sought to
contend that as per the contents of letters itself, the Applicant in O.A.
No.55/2018 stated that he worked as Unpaid Copying Clerks from
12.05.1998 to 28.02.2009 and Applicant in O.A.N0.56/2018 stated that
he worked as Unpaid Copying Clerk from 20.11.1997 to 02.03.2009 and
it falsify their contention that they were in the employment from 1994 so
as to complete 10 years on the date of issuance of G.R. dated

10.03.2005. The Applicants have filed Rejoinder after remand and
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explained that there is typographical mistake in the letter while
mentioning the period, but in fact, they were in service from 1994. Thus,
Applicants sought to explain the contents of letter dated 13.02.2015 and
17.08.2015. The Respondents appears want to take the benefit of these
letters which were for the first time produced before Hon’ble High Court.
Be that as it may, notably, Respondents themselves with their counter
Affidavit have filed applications made by Applicants on 18.02.2016
addressed to Collector in which they reiterated that they worked as
Unpaid Copying Clerks from 15.07.1994 to 02.03.2009 for 14 years and
3 months. These letters are at Page Nos.107 and 119 of P.B.
respectively. As such, there appears to be inadvertent mistake in the
letters dated 13.02.2015 and 17.08.2015 about the period of
employment and they corrected it in fresh representation made on
18.02.2016. That apart, the claim of the Applicants that they worked for
10 years w.e.f.15.07.1994 is corroborated by the detailed and speaking
report of Tahasildar dated 24.05.2016 as well as various Certificates
issued by Tahasildars from time to time as referred to above. If
Respondents have not maintained the record properly, it is their fault
and Applicants cannot be penalized or blamed for it. Suffice to say, the
letters dated 13.02.2015 and 17.08.2015 will not outweigh the aforesaid

documentary evidence.

11. Even assuming for the sake of argument that there was some short
deficit of period so as to strictly comply the G.R. dated 10.03.2005, in
that situation also, Applicants are entitled to absorption on the ground of
parity. In this behalf, learned Advocate for the Applicants rightly referred
for the decision rendered by Hon’ble High Court delivered in Writ Petition
No.7072/1999 decided with connected Writ Petitions on 27.01.2000 in
which Hon’ble High Court granted the benefit to the Petitioners though
they are not fully and strictly covered under relevant G.R, having found
that on the date of decision by Hon’ble High Court, they have rendered
13 years of service. Similar view was taken by this Tribunal while

deciding O.A.No0.1018/2004 (Vijay Pardhi V/s. Collector, Kolhapur)
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decided on 19.07.2005. In that case also, Applicant had not completed
required service of 10 years and there was short deficiency. The Tribunal
gave direction to the Government to consider the claim of absorption.
Accordingly, those orders were complied. As such, in the present case

also, the Applicant is entitled to same treatment.

12. The totality of aforesaid discussion leads me to sum-up that
impugned communication dated 15.06.2017 is totally unsustainable in
law and liable to be quashed. In the facts and circumstances of the case,
the Respondents ought to have absorbed the Applicants in terms of G.R.
dated 10.03.2005 by treating it as a special case, if there was short
deficiency for not completing 10 years’ service in terms of G.R. dated

10.03.2005. Hence, the following order.

ORDER

(A) Both the Original Applications are allowed.

(B) Impugned communication dated 15.06.2017 is quashed and
set aside.

(C) Applicants are held entitled for absorption in terms of G.R.
dated 10.03.2005.

(D) Respondents are directed to take necessary action and to
pass necessary orders within two months from today.

(E) No order as to costs.

Sd/-
(A.P. KURHEKAR)
Member-J

Mumbai

Date : 19.04.2023
Dictation taken by :
S.K. Wamanse.
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